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Introduction

In mid-April, the late season snow abated to allow for three mostly
beautiful Pennsylvania days when some of the most dedicated and
experienced dispute resolution practitioners, along with some of the most
prolific dispute resolution scholars, gathered to consider the state of their
shared discipline.' Our task was to consider the extent to which dispute
resolution as a profession or a field may have capitulated to a routine.2
After three days of presentations, plenary sessions, panel discussions,
small group discussions, and working groups, a rather unexpected
outcome clearly emerged. In the end there was little consensus, not even
with regard to the stated theme of our meetings. What did we mean by
What exactly was characterized by routine,4 and
capitulation?3
1. The Pennsylvania State University Dickinson School of Law Dispute Resolution

Symposium, Dispute Resolution and Capitulation to the Routine: Is There a Way Out?
(Apr. 10-12, 2003).

See Symposium, Dispute Resolution and Capitulation to the

Routine: Is There a Way Out?, 108 PENN ST. L. REv. 1 (2003).
2. See ROBERT ACKERMAN, DISPUTE RESOLUTION SYMPOsIUM

AGENDA

(2003) (on

file with the Penn State Law Review).
This symposium will examine how a profession or field that starts out with
high aspirations may gradually slip into "routinization" and drift away from
practices embodying those aspirations; whether there are telling examples of
fields that have resisted these pressures over a long period, so that we might
learn from their experience; and what strategies might be devised.

Id.
3. Merriam-Webster offers two different definitions of the word. See MerriamWebster OnLine, at http://www.m-w.com/home.htm (last visited June 14, 2003). In one
Id.
I A
usage, a capitulation is "a set of terms or articles constituting an agreement ....
more disapproving use of the word refers to "the act of surrendering or yielding." Id.
Given the somewhat morbid attitudes regarding the capitulation of the practice of dispute
resolution, it is safe to say that on balance, the latter definition was intended by the

2003]

FIGHTING CAPITULATION: A RESEARCH AGENDA

assuming that we had indeed capitulated to this elusive norm, was
routinization a bad thing? 5 Was it necessary that we find a way out?
Some felt as though what was truly at issue was a question of
institutionalization,6 and there was similar disagreement over what this
might mean and what the consequences might be of such a process.7 In
fact, there were those who were even uncomfortable referring to the

conference organizers. The reality is probably that dispute resolution practice has
capitulated to some extent in both senses of the word.
4. Routine is defined as "a regular course of procedure" or a "habitual or
mechanical performance of an established procedure." Id. Is a "regular course of
procedure" a bad thing? See infra note 5 and accompanying text.
5. Indeed, for some that study organizational behavior and the evolution of
professions, routinization is a highly prized holy grail. Melvin Blumberg, Presentation at
the Pennsylvania State University Dickinson School of Law Dispute Resolution
Symposium (Apr. 11, 2003) (transcript on file with the Penn State Law Review)
[hereinafter Blumberg Presentation]. In fact, there are some tasks that would be literally
impossible to accomplish effectively without a certain level of routinization. Through
routinization, cognitive facilities are freed to address other more ambiguous tasks. Pilot
checklists are one example of important routinization. Id.; see also Melvin Blumberg,
Why Good Engineers Make Bad Decisions: Some Implicationsfor ADR Professionals,
108 PENN ST. L. REV. 137 (2003).
6. Here again, there are multiple definitions that offer some plausibility in the
current context. One usage is to "give character of an institution to." See MerriamWebster OnLine, at http://www.m-w.com/home.htm (last visited June 14, 2003). In this
case, no doubt, it is the institution of the courts that give some cause for worry. In
another sense, to institutionalize is "to incorporate into a structured and often highly
formalized system," as in institutionalized values. Id. In both senses, it seems that those
worried about institutionalization are less worried about the institutionalization, per se,
and more worried about the legalized institution into which dispute resolution is being
incorporated. During the closing of the conference, a particularly context sensitive
definition of institutionalization was offered: " . . . the extent to which there are wellknown, regularized, readily available mechanisms, techniques or procedures for dealing
with a problem." Douglas Yam, Remarks at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 11, 2003) (citing Richard Miller &
Austin Sarat, Grievances, Claims, and Disputes: Assessing the Adversary Culture, 15 L.
& Soc'y REV. 525 (1980)). Yam has written of institutionalization:
It includes, but is not limited to: the policies, laws, procedures and practices
imbedded in the social and organizational systems and culture of society to
integrate conflict prevention and resolution in an organization; the process by
which conflict prevention and resolution become part of the organizational
identity; [and the] absorption, adoption or melding of conflict prevention or
resolution activities into an organization or policy.
R. William Ide III & Douglas H. Yarn, Public Independent Fact-Finding: A Trust
Generating Institutionfor an Age of CorporateIllegitimacy and Public Mistrust, VAND.
L. REV. (forthcoming 2003). The argument that Ide and Yarn make that public
independent fact finding is in need of institutionalization to achieve legitimacy and public
trust lends support to the notion that the current concern may be more about institutions
rather than institutionalization. See id.
7. Again, we ask the question: Is institutionalization a bad thing? See supra notes
5-6 and accompanying text.
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practice of dispute resolution as a profession,8 owing to the consequences
ofprofessionalization,which were also a subject of debate.
Although this level of divergence may have been uncomfortable for
a room full of peacemakers, it proved to be the key to making real
progress. 9 Motivated by the uneasy feeling that momentous societal
changes affecting the sagacity of dispute resolution were underway while
we were, to some extent, being left in the wake, 10 and particularly
motivated by the increasing scarcity of resources with which to ply our
trade, 1 we put aside some of our differences and began the work of
8. A profession is "a calling requiring specialized knowledge and often long and
intensive academic preparation," or more simply, "a principal calling, vocation, or
employment." See Merriam-Webster OnLine, at http://www.m-w.com/home.htm (last
visited June 14, 2003). To some extent, characterization as a profession is an enviable
thing, offering, by virtue of the specialized knowledge and academic preparation, a
measure of credibility and certain barriers to entry. But is this characterization accurate
with regards to the practice of dispute resolution? Does practice as a neutral require
particularly specialized knowledge or significant academic preparation? There is at least
some debate on this point, but the fact remains that in most jurisdictions, an individual
can hang out a shingle and declare themselves a mediator without any particular
education, training, qualifications, or licensing. Notable exceptions in most jurisdictions
include training and experiential requirements for mediators who seek to participate in
the mediation of court-connected disputes.
Exceptional cases of professional
requirements are therefore associated with the very institutions that are the source of our
alleged capitulation.
9. "Honest disagreement is often a good sign of progress." Mohandas Gandhi,
availableat http://www.brainyquote.com (last visited June 14, 2003).
10. At the Symposium, there was the general sense that dispute resolution,
particularly mediation practices, had been co-opted by court-mandated programs. A
common concern was that court systems were now directing the development of the field;
there was the feeling that the practitioners had lost control. Indeed, Deborah Hensler
commented that court-mandated programs were where the ideological mismatch was
most likely to be found. Deborah Hensler, Presentation at the Pennsylvania State
University Dickinson School of Law Dispute Resolution Symposium (Apr. 11, 2003)
(transcript on file with the Penn State Law Review) [hereinafter Hensler Presentation].
See Deborah Hensler, Our Courts, Ourselves: How the Alternate Dispute Resolution
Movement Is Re-Shaping Our Legal System, 108 PENN ST. L. REv. 165 (2003).
11. State funding for dispute resolution programs is in jeopardy across the country.
See, e.g., CapitalNotes: Auditor's Office Forms Open Government Unit, THE COLUMBUS
DISPATCH, Feb. 11, 2003, at 4B ("Some state agencies are marked for extinction under
Gov. Bob Taft's proposed two-year budget.., the Ohio Commission on Dispute
Resolution and Conflict Management ...would be abolished under Taft's new budget.");
William Hershey & Laura A. Bischoff, Taft Set To Unveil Budget of $49. 1B, DAYTON
DAILY NEWS, Feb. 2, 2002, at B I ("The proposed budget.., calls for eliminating.., the
Commission of Dispute Resolution...."); Andrew Schepard, Law & Children: The
Association of Family and Conciliation Courts Comes to NYC, N.Y. L.J., Nov. 1, 2002,
at 3 (".

.

. budgets for courts and treatment resources are shrinking. In effect, the New

York family dispute resolution system has to provide more help for more troubled
children and families with fewer resources."); Texas Mold Gadfly Files Libel Suit Against
Farmers, BEST'S INS. NEWS, Nov. 6, 2002, at 1 (describing the possible establishment of
"an alternative dispute resolution panel to hear dispute from homeowners who otherwise
can't find legal representation. . . . Given the state's budget deficit, however,
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building coalitions to engineer direction for our evolving discipline.
While it is true that there remained some among the group who
bemoaned the loss of paradise, the loss of some ephemeral feeling that
had been present at the inception of the dispute resolution program in the
broadest sense, 12 there were also those who did not feel that we had ever

establishment of the panel might be delayed unless funding comes from private
sources."); Richard C. Van Nostrand, Cuts Court Disasterfor Judiciary, TELEGRAM &
GAZETTE (Worcester, MA), May 10, 2002, at All ("By cutting off funds for the
Alternative Dispute Resolution program, the House budget would, in fact, add to the
courts' backlog of cases by eliminating the mediation option that has resolved countless
cases before they ever get into a courtroom."); Gary L. Wright & Eric Frazier, Court
Dispute Resolution Faces Cutback in Budget; Mediation Offices Statewide May Feel Part
of Overall Shortfall, CHARLOTTE OBSERVER, April 19, 2002, at 3B ("During the past five
years, Mecklenburg County's dispute-settlement program has taken more than 6,700
cases out of the local court system and saved more than $5.6 million in court and
administrative costs. But the innovative program, designed to help resolve legal disputes
and keep them out of the courts, may soon feel the effects of North Carolina's budget
woes."). The Georgia Office of Dispute Resolution lost seven percent of its already
austere budget mid-year in 2003 supplemental budget appropriations. See COMPARATIVE
SUMMARY OF H.B. 121, S.F.Y. 2003 AMENDED GENERAL APPROPRIATIONS ACT (on file

with author). Local governments are putting dispute resolution programs on the
chopping block as well. See Tom Perrotta, Panel PartiallyAffirms Police Complaint
Rules, N.Y L.J., Jan. 8, 2003, at 1 ("Raymond W. Patterson, director of communications
and dispute resolution at the CCRB [(Civilian Complaint Review Board)], said his
agency welcomes the opportunity to prosecute civilian complaints, but it will be
constrained by budget cuts directed by Mayor Michael R. Bloomberg."). But see Robert
G. Seidenstein, Judiciary'sBudget: Austere, but Reasonable, N.J. LAWYER, Apr. 1, 2002,
at I (Despite "a budget deficit the [New Jersey] governor pegs at $5.3 billion," the
governor's "budget proposal calls for $10 million to restore the [O]ffice [of the Public
Advocate]" and the "greater use of alternative dispute resolution to resolve complaints or
grievances"). Some agencies have resorted to increased fees to support programs under
dwindling budgets. See Gene Crider, Court Costs Rising After Judiciary Department
Budget Cuts, THE HERALD (Rock Hill, SC), Jun. 30, 2002, at lB ("The new fees ...are
for a Judiciary Department that has-like other state agencies-suffered under state
budget cuts. The money will be used for such items as ... alternative dispute
resolution .. ").A leading funding source for conflict resolution research has been the
William and Flora Hewlett Foundation, but even this discipline mainstay is reconsidering
the extent to which it will continue to support its Conflict Resolution Program. See
Sharon Pickett, Friendsof the Field,ACRESOL., Winter 2003, at 34. Pickett observes:
In response to the changing economic climate and foundation-wide strategic
planning, Hewlett has had to make some hard decisions regarding funding for
its Conflict Resolution Program. The 2003 Program budget is approximately
half of what it was in 2002 and about a third of what it was in 2001. As a
result, the Program has substantially reduced its international portfolio and is
focusing primarily on efforts to build a sustainable infrastructure for conflict
resolution domestically. Unsolicited inquiries and proposals are not being
accepted, and by the end of 2005, the Foundation expects to make further
decisions about the Program's ultimate status.
Id. at 36.
12. Hensler Presentation, supra note 10.
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been to paradise at all.1 3 A significant majority recognized that the future
of dispute resolution as a discipline would depend on an ability to cull
through the experience of the past, to identify basic principles, and to
reinterpret these principles in light of multi-disciplinary innovation and
current cultural conditions. 14 The road to such a renaissance would most
certainly be strewn with casualties, 15 and like any inspired avocation, our
discipline is replete with evangelists unwilling to reconsider their gospel.
Nonetheless, virtually everyone acknowledged the importance of
knowledge building and dissemination. The
need for empiricism was at
6
least one thing on which we could agree.'
In principle, this Article seeks to summarize some of the work
undertaken at the Pennsylvania State University Dickinson School of
Law Dispute Resolution Symposium ("Symposium"), focusing
particularly on research issues raised, and providing an introductory
roadmap of entry points into various relevant literatures. 17 This Article
13. Jonathan Cohen, Presentation at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 11, 2003) (transcript on file with
the Penn State Law Review). See Jonathan Cohen, Let's Put Ourselves Out of Business:
On Respect, Responsibility, and Dialogue in Dispute Resolution, 108 PENN ST. L. REV.
227 (2003).
14. "Fundamental progress has to do with the reinterpretation of basic ideas."
Alfred North Whitehead, quoted in W. H. AUDEN & L. KRONENBERGER, THE VIKING
BOOK OF APHORISMS: A PERSONAL SELECTION (1966).
15. "Every act of creation is first an act of destruction." Pablo Picasso, available at
http://www.brainyquote.com (last visited June 14, 2003).
16. For a sampling of literature calling for empirical investigation of alternative
dispute resolution, and mediation in particular, see Jeffrey W. Stempel, Identifying Real
Dichotomies Underlying the False Dichotomy: Twenty-First Century Mediation in an
Eclectic Regime, 2000 J. DISp. RESOL. 371, 389 (2000) ("But missing or underdeveloped
in this mix is a real knowledge of how well or poorly various ADR methods work in
practice."); id. ("Again, a significant amount of strong theoretical work has taken place,
but relatively little empirical examination exists .... "); Jeffrey W. Stempel, The
Inevitability of the Eclectic: Liberating ADR from Ideology, 2000 J. DIsP. RESOL. 247,
250 (2000) [hereinafter Stempel, Inevitability] ("[S]ound empirical data is necessarily
hard to obtain given the confidential nature of most mediation."). See Deborah R.
Hensler, Suppose It's Not True: ChallengingMediation Ideology, 2002 J. Disp. RESOL. 81
(2002) (calling for empirical research to assess the claim that Americans prefer mediation
to the adversary process and adjudication.); id. at 95 ("The question of whether (and
when) people prefer dispute resolution based on public legal norms to dispute resolution
based on ad hoc privately negotiated norms unfortunately has not been subjected to much
investigation to date."); see also Lisa B. Bingham, Why Suppose? Let's Find Out: A
Public Policy Research Program on Dispute Resolution, 2002 J. Disp. RESOL. 101, 102
(2002) (identifying a "larger complex of issues in dispute resolution that cry out for
systematic public policy analysis").
17. Multi-disciplinarianism offers the study of dispute resolution a richness that is
the envy of many other fields. Such richness, however, does not come without a price.
Any given issue may be examined from myriad viewpoints, some overlapping, some
divergent. Most questions in dispute resolution can be weighed in upon by sociologists,
psychologists, economists, decision scientists, anthropologists, philosophers, and yes,
even lawyers. Hybrid viewpoints are common. (At the Symposium, David Sally
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begins with a look at some prevalent macro level issues, that is, issues
that affect not only the parties and the neutrals internal to a particular
attempt at resolution, but also society at large. In Section III, this Article
examines the micro level counterparts, or issues and concerns that are
intrinsic to the process of negotiation and facilitation, including
consideration of influences that derive from evolutionary biology and
neuroscience-influences that are, in fact, intrinsic to the negotiator or
facilitator.
Section IV concentrates on the interdisciplinary work that finds
itself under the general umbrella of decision theory. Some foundations
are laid, and extensive citations offered for newcomers to the theory,
with particular attention given to those researchers who have applied
decision theory to negotiation and conflict resolution. The survey
includes simple game theory; more complex multi-lateral, multi-issue
disputes; and the extension of the discipline offered by behavioral
economics.
Section V addresses a concern that is a common theme at virtually
every recent gathering of dispute resolution professionals. Given the
importance of process integrity and confidentiality, how can we measure
the performance of alternative dispute resolution programs, particularly
those that are connected to our formal systems of justice? Practitioners
in the trenches as well as more removed policy makers share this
concern. Certainly, continued improvement depends on measurement
and evaluation. However, even more importantly, the very existence of
dispute resolution programs of all types depends on the ability to
demonstrate efficacy--on the ability to justify the allocation of scarce
societal resources to these efforts.
Finally, this Article concludes that there is much work to be done in
undertaking the research that will steer the future direction of our
discipline. While there may be some disagreement as to priorities, there
is plenty of work for all constituencies.
II.

An Objective (Macro) Look at the Profession

A number of leading dispute resolution scholars have drawn
distinction between macro level issues in dispute resolution and micro
commented in jest that if you combine a marginal psychologist with a marginal
David Sally, Presentation at the
economist, you get a behavioral economist.
Pennsylvania State University Dickinson School of Law Dispute Resolution Symposium
(Apr. 11, 2003) (transcript on file with the Penn State Law Review)). As such, this
Article makes no pretension that the literature surveyed is complete, even with respect to
any single question. What is offered are only a few possible trailheads as entry points
into literatures that cover extremely vast scholarly territory.
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level issues in the field.' 8 Among the macro level concerns considered in
this Section are the influence of geographic, gender-specific, and
spiritual cultural contexts on the practice of conflict resolution; the
struggle to translate theory development into effective elements of
practice; the possibility that conflict resolution has developed a decided
"production focus" that affects outcomes as well as participant
satisfaction; the desirability of certain types of social capital and the
ripple effect that can produce such capital; and the important role of
professional organizations.
A.

CulturalContext: Seeing the Forestfor the Trees

Much more research is needed that explicitly considers the cultural
context in which mechanisms of dispute resolution operate. 19 Put
another way: "It is clear that additional research must be done on what
disputants want from a system of justice. ' 20 "Moreover, a great deal
more work needs to be done to determine the dispute resolution
preferences of persons from countries more dissimilar to the United
States."' 2 Recent efforts to study the influence of cultural context on
18.

See Robert M. Ackerman, Disputing Together: Conflict Resolution and the

Search for Community, 18 OHIO ST. J. ON Disp. RESOL. 27, 33 (2002) (defining "macro"

level disputes as "disputes, in terms of both process and outcome, [that] have an effect on
the community as a whole); Lisa B. Bingham, Self-Determination in Dispute System
Design and Employment Arbitration, 56 U. MIAMI L. REV. 873, 890 n.57 (2002) ("The
idea is that macro justice concerns can be met and indeed enhanced with use of ADR
where ADR can increase access and reduce cost and time for employee grievances, as
well as provide for more tailor-made solutions, at least in some cases."); Carrie MenkelMeadow, The Lawyer as Problem Solver and Third-PartyNeutral: Creativity and NonPartisanship in Lawyering, 72 TEMP. L. REV. 785, 792 n.38 (1999) ("....

'fairness' in

dispute resolution includes justice in both its micro (for the parties) and macro (for others
outside the dispute) senses."); Carrie Menkel-Meadow, When Dispute Resolution Begets
Disputes of Its Own: Conflicts Among Dispute Professionals, 44 UCLA L. REV. 1871,
1875 (1997) [hereinafter Menkel-Meadow, Disputes of Its Own] (". . . every area of
dispute or conflict contains systemic, or macro-level issues, as well as behavioral, or
micro-level issues to consider.").
For a critical, macro-level characterization of
alternative dispute resolution as a tool for powerful interests, see generally LAURA
NADER, THE LIFE OF THE LAW: ANTHROPOLOGICAL PROJECTS (2002).

19. For an excellent resource that details much of the cultural terrain, while at least
touching on many of the other concerns raised in this Article, see THE HANDBOOK OF
CONFLICT RESOLUTION: THEORY AND PRACTICE (Morton Deutsch & Peter T. Coleman

eds., 2000). Note particularly Part Eight of the text, which offers Deutsch's social
psychological view of research that is needed in the discipline. Id.
20. Jean R. Sternlight, ADR Is Here: PreliminaryReflections on Where It Fits in a
System ofJustice, 3 NEV. L.J. 289, 298 (2003).
21. Id.at 299. See also Amanda Stallard, Joining the Culture Club: Examining
CulturalContext When Implementing InternationalDispute Resolution, 17 OHIO ST. J. ON
DISp. RESOL. 463 (2002). For some examples of such work, see E. Allan Lind, Tom R.

Tyler & Yuen J. Huo, ProceduralContext and Culture: Variation in the Antecedents of
ProceduralJustice Judgments, 73 J. PERS. & SOC. PSYCHOL. 767, 777 (1997); see also
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a
dispute resolution have included examinations of apology,
comparison of United States and European Union proposals for the
resolution of international disputes, 23 third world conflict, 24 and the
particular importance of cultural context awareness in e-business
disputes. 25 Additional focus is needed on cultural concepts such as
spirituality, reconciliation and forgiveness, 26 gender specific approaches
to conflict resolution, 27 and cultural scripts played out in non-Western,
28
As our
non-industrialized segments of the international community.
communities become increasingly diverse and as national boundaries
lose their significance in a business context, the acknowledgement of
cultural difference and possibly even the acceptance of intractable
conflict 29 will present either opportunities for researchers and

Kwok Leung, Some Determinants of Reactions to Procedural Models for Conflict
Resolution: A Cross-National Study, 53 J. PERS. & SOC. PSYCHOL. 898 (1987); Kwok
Leung et al., Effects of Cultural Femininity on Preference for Methods of Conflict
Processing:A Cross-CulturalStudy, 26 J. ExP. SOC. PSYCHOL. 373 (1990).
22. See Erin Ann O'Hara & Douglas Yam, On Apology and Consilience, 77 WASH.
L. REV. 1121 (2002) (citing V.L. Hamilton et al., Credit and Blame Among American and
Japanese Children: Normative, Cultural,and Individual Differences, 59 J. PERSONALITY
& SOC. PSYCHOL. 442 (1990); Letitia Hickson, The Social Contexts ofApology in Dispute
Settlement: A Cross-CulturalStudy, 25 ETHNOLOGY 283 (1986); Ken-Ichi Ohbuchi &
Kobun Sato, Children's Reactions to Mitigating Accounts: Apologies, Excuses, and
Intentionalityof Harm, 134 J. SOC. PSYCHOL. 5-17 (1999)).
23. See Leyla Marrouk, A Critique of the U.S. and EU Proposalsfor Improving
InternationalEnforcement ofAntitrust Law, 8 COLUM. J. EUR. L. 101, 114 (2002).
24. See Robert Terris & Vera Inoue-Terris, .4 Case Study of Third World
Jurisprudence-Palestine:Conflict Resolution and Customary Law in a Neopatrimonial
Society, 20 BERKELEY J. INT'L L. 462, 465 (2002) (citing RAYMOND COHEN, NEGOTIATING
ACROSS CULTURES, COMMUNICATION OBSTACLES IN INTERNATIONAL DIPLOMACY (1991),
and GREGORY TILLER, RESOLVING CONFLICT: A PRACTICAL APPROACH (1991)). Terris
and Inoue-Terris note that because "most conflict resolution facilitators come from a

white, Western, educated background, cultural fluency is essential to the ability to
facilitate effective communication." Id.
25. See Lucille M. Ponte, Boosting Consumer Confidence in E-Business:
Recommendations for Establishing Fair and Effective Dispute Resolution Programsfor
B2C Online Transactions, 12 ALB. L.J. SCI.& TECH. 441, 469 n.93 (2002).
26. See generally JOHN PAUL LEDERACH, BUILDING PEACE: SUSTAINABLE
RECONCILIATION IN DIVIDED SOCIETIES (1997).
27. See generally DYAN E. MAZURANA & SUSAN R. McKAY, WOMEN AND
PEACEBUILDING (1999); Susan McKay, Gender Justice and Reconciliation,23 WOMEN'S
STUD. INT'L F. 561 (2000).

28. Michael Wessells & Carlinda Monteiro, Psychosocial Interventions and PostWar Reconstruction in Angola: Interweaving Western and TraditionalApproaches, in
PEACE, CONFLICT, AND VIOLENCE: PEACE PSYCHOLOGY FOR THE 21ST CENTURY 262
(Daniel Christie et al. eds., 2001); see KEVIN AVRUCH, CULTURE AND CONFLICT
RESOLUTION (1998); CULTURAL VARIATION IN CONFLICT RESOLUTION: ALTERNATIVES TO
VIOLENCE (Douglas Fry & Kaj Bjorkqvist eds., 1997); TRADITIONAL CURES FOR MODERN
William Zartman ed., 2000).
CONFLICTS: AFRICAN CONFLICT "MEDICINE" (I.

29.

For cutting edge insight into the management of intractable conflict, see the
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practitioners to push the role of our discipline forward or blockades that
could readily bring further development of the field to an abrupt halt.
B. Still a Question of Theory to Practice: Taking Guidancefrom Other
Disciplines

There has been significant theory building progress made in the last
twenty years or so, 30 but concerns remain as to the extent to which this
theory has been translated into effective practice. 31 To some extent, the
challenge of linking theory and practice may arise due to the highly
multidisciplinary nature of the conflict resolution field.32 Effective
translation of theoretical guidance requires a mastery of many disparate
disciplines.33 However, our problem is not unique. Theory to practice
concerns can be found in virtually all fields in which progress is being
made. Other disciplines that may offer insight into the process include:
35
preventative health; 34 sustainable development in land use planning;
39
38
37
philosophy; 36 library science; engineering; economic development;
excellent,
albeit
nascent,
work
of
Guy
and
Heidi
Burgess
at
http://www.intractableconflict.org/index.jsp (last visited June 14, 2003).
30. See generally Jeffrey W. Stempel, Reflections on JudicialADR and the MultiDoor Courthouse at Twenty: Fait Accompli, FailedOverture, or FledglingAdulthood?,
11 OHIo ST. J. ON Disp. RESOL. 297 (1996).
31. See Michael Wessells, Linking Theory and Practice in Conflict Resolution:
Foundations and Challenges, 7 PEACE & CONFLICT 289 (2001). "The field of conflict
resolution, being relatively young and characterized by a dizzying array of practices and
training methods, needs stronger theoretical guidance and linkages between theory and
practice." Id.
32. See Robert H. Mnookin, Strategic Barriersto Dispute Resolution: A Comparison
of Bilateral and Multilateral Negotiations, 8 HARV. NEGOT. L. REV. 1, 27 (2003).
Mnookin observes:
Our understanding of conflict resolution would surely be enriched by careful
exploration of barriers from the perspectives of a variety of the social sciences,
certainly game theory and the economics of bargaining have much to
contribute. But my own belief is that no theoretical perspective, and no single
discipline, has a monopoly on useful insights concerning the barriers to the fair
and efficient resolution of conflict. Indeed, I suspect that progress will turn
very fundamentally on the ability of people from different disciplines to learn
from one another and to work together to improve both theory and practice.
Our goal should ultimately be to go beyond simply understanding why
negotiations sometimes fail and sometimes succeed. It should be to help us
overcome the barriers and achieve more consistent success in the negotiated
resolution of conflict.
Id.
33. See supra note 17 and accompanying text.
34. New Guide to Effective Prevention Programs, MED. LETTER ON THE CDC &
FDA, May 18, 2003, at 41.
35. Beryl Magilavy, Moving Sustainable Development from Theory to Practice in
the U.S., at
http://www.sustainable-city.org/document/primer/index.html (last visited June 14, 2003).
36. Andrew Sabl, Looking Forwardto Justice: Rawlsian Civil Disobedience and Its
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education; 40 psychiatry; 4 1

art;

42

A
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43

music;

medicine; 44 and even hand

grenades.4 5 Much can be learned by examining the evolution of other
professions or disciplines, particularly where substantive experts in other
domains are available for collaborative investigation. In fact, this was
one of the express purposes of the Symposium: examining the manner in
which engineers have translated theory into practice and the extent to
which they have (or have not) avoided capitulation.46
C. Make the Burgers and They Will Come: Is the ProductionFocus
Supplanting ConsumerFocus?
A "production fOCUS '4 7 can certainly be a positive strategy that
produces desired results.48 However, too narrow a view on production
capacity can lead to problems,49 including a lack of emphasis on
Non-Rawlsian Lessons, J. OF POL. PHIL., Sep. 2001, at 307.
37. John N. Berry II1, We Must Unify Practiceand Research, LIBR. J., May 1, 2003,
at 8.
38. Burton Brooks, Putting Theory into Practice When Testing Ground Electrodes,
ELEC. CONSTRUCTION & MAINTENANCE, Sep. 2002, at 58.

39. Glyn Williams & Cathy Mcllwaine, Entanglements of Participation:The Theory
and PracticeofAttacking Poverty, 3 PROGRESS INDEV. STUD. 93 (2003).
40. Cynthia Harper & Barry Sadler, Developing University and Public School
PartnershipsTo Promote Excellence in Teacher Education, 123 EDUC. 326 (2002); see
Jody Brewer & C.J. Daane, TranslatingConstructivist Theory into Practicein PrimaryGrade Mathematics, 123 EDUC. 416 (2002).
41. N. Heather, Addiction Treatment: Theory and Practice, 9 J.OF PSYCHIATRIC &
MENTAL HEALTH NURSING 378 (2002).
42. CARMEN C. BAMBACH, DRAWING AND PAINTING IN THE ITALIAN RENAISSANCE
WORKSHOP: THEORY AND PRACTICE, 1300-1600 (1999).

43.

Jeremy Day-O'Connell, The Rise of 6A in the Nineteenth Century, 24 Music

THEORY SPECTRUM 35 (2002).
44. Jay P. Siegel, Biotechnology and Clinical Trials, J. OF INFECTIOUS DISEASES,

Feb. 15, 2002, at S52.
45.

The Theory andPracticeof Hand Grenades,MILITARY TECH., Nov. 2002, at 66.

46. Blumberg Presentation, supra note 5; Vinton Cerf, Presentation at the
Pennsylvania State University Dickinson School of Law Dispute Resolution Symposium
(Apr. 11, 2003) (transcript on file with the Penn State Law Review); Joseph Herkert,
Presentation at the Pennsylvania State University Dickinson School of Law Dispute
Resolution Symposium (Apr. 11, 2003) (transcript on file with the Penn State Law
Review).
47. A production focus is one where emphasis is placed on the production of goods
or services, generally to meet some unsatisfied demand. Because this focus is in lieu of
an overall, enterprise-level focus, inefficiencies may result.
48. See, e.g., Massoud M. Saghafi & Chin-Shu Davidson, The New Age of Global
Competition in the Semiconductor Industry: Enter the Dragon, COLUM. J. OF WORLD

Bus., Winter 1989, at 60 (semiconductor industry); Robert Soza, Drilling & Production
Focus Drilling:Burlington Drills Ultradeep Wyoming Well, OIL & GAS J., Dec. 11, 2000,
at 50 (oil & gas industry).
49. Russell Meller & Richard DeShazo, Manufacturing System Design Case Study:
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resources and end-user requirements. Robert Dingwall has raised the
possibility that, like Western fast food establishments, conflict
resolution, as a result of unbridled enthusiasm over the discipline's
growth, may have become obsessed with a production focus at the
expense of a focus on the consumer. 50 Dispute resolution professionals
like to think of themselves as intelligent, creative people who can think
on their feet and craft and guide resolutions specific to the parties before
them-somewhat like a master chef in a high end bistro. However, like
fast food restaurants that have traded creativity for high volume
production, the field of dispute resolution, largely in response to the
demands of court-connected programs, has adopted a production focus
centered on case counts and diversion from local court dockets. 1 In
much the same way as fast food operations eschew high standards of
quality, instead placing value on efficient production of a product that
meets certain minimum levels of quality, the consequence of this
evolution in dispute resolution practice may be an orientation toward
quantity rather than quality. Further, because of the mechanistic
procedures that are often witnessed in court-connected programs,52
skillful mediators may be being replaced by less skilled "caseprocessors" and, as a result, an increasing level of job dissatisfaction may
have developed among some mediators. Are chefs being replaced by
"crewmembers?" Can white tablecloth practitioners survive along
side
drive-thrus?
D.

Social Capitaland the Ripple Effect

Some arguments have been proffered that suggest that mediation,
properly implemented, can be a mechanism that creates social capital by,
inter alia, promoting fairness and by addressing power imbalances
Multi-Channel Manufacturingat ElectricalBox & Enclosures, 20 J. OF MANUFACTURING

SYSTEMS 445 (2002) ("A production focus to satisfy sales growth, together with facilities
and equipment additions, set the stage for material flow and inventory problems.").
50. Robert Dingwall, Presentation at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 11, 2003) (transcript on file with
the Penn State Law Review).
51. See generally Robert Benham & Ansley Boyd Barton, Alternative Dispute
Resolution: Ancient Models Provide Modern Inspiration, 12 GA. ST. U. L. REV. 623
(1996); Jose A. Cabranes, Arbitration and U.S. Courts: Balancingtheir Strengths, N.Y.
ST. B.J., Mar./Apr. 1998, at 22; Quintin Johnstone, New York State Courts: Their
Structure, Administration and Reform Possibilities,43 N.Y.L. SCH. L. REV. 915 (2000);
Carol J. King, BurdeningAccess to Justice: The Cost of Divorce Mediation on the Cheap,
73 ST. JOHN'S L. REV. 375 (1999).
52. See Grace E. D'Alo, Accountability in Special Education Mediation: Many a
Slip 'Twixt Vision and Practice?, 8 HARV. NEGOT. L. REV. 201, 222 n.80 (2003). See
generally Nancy A. Welsh, Making Deals in Court-ConnectedMediation: What's Justice
Got To Do With It?, 79 WASH. U. L.Q. 787 (2001).
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between parties. 53 Further, dispute resolution can build "bonding social
capital" that can be important to effective functioning of a particular
community within the community at large.54 Bob Ackerman has warned
that not all such bonding capital will be beneficial to society overall. 55
What distinguishes "good" bonding capital from "bad" bonding capital?
What may be learned from case studies of the organizational construction
of the productive social capital? Are there mechanisms that can
encourage the ripple effect with regard to these positive influences?
E. The Role of ProfessionalOrganizations
Terry Amsler, Conflict Resolution Program Director at the Hewlett
Foundation, has expressed a strong interest in the role that professional
organizations play in the sustainability of a discipline. 56 A primary goal
of the Conflict Resolution Program is to build an infrastructure that will
help the discipline become more self-sustaining.57 What role can
53. See Jeffrey W. Stempel, Forgetfulness, Fuzziness, Functionality, Fairness, and
Freedom in Dispute Resolution: Serving Dispute Resolution Through Adjudication, 3
NEV. L.J. 305, 348 (2003). See also Welsh, supra note 52, at 860; Nancy A. Welsh, The
Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable
Priceof Institutionalization?,6 HARV. NEGOT. L. REV. 1, 78-92 (2001).
54. See Ackerman, supra note 18, at 49.
Why are good internal dispute resolution systems important? Not only does an
effective internal dispute resolution system expeditiously resolve the dispute at
hand, it mitigates fallout and helps prevent or alleviate the consequences of
future disputes. At times of crisis (such as that faced by the nation following
the September 11 attacks), communities evidencing strong bonding social
capital are quickest to mobilize and deal effectively with external threats.
Organizations or micro-communities that maintain their bonding social capital
through healthy conflict resolution processes (as distinguished from repression
or coercion) are healthier and more confident, and therefore more able to deal
with conflict with the outside world in a constructive manner. In short, in ways
seen and unseen, effective internal dispute resolution systems help build social
capital conducive to the effective functioning of the community at large (or
macro-community), as well as the micro-community.
Id. (citations omitted).
55. Robert Ackerman, Remarks at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 1I,2003); see Ackerman, supra
note 18, at 50 (offering the Ku Klux Klan and the Cosa Nostra as examples of narrow
community identification with adverse societal effect and the NAACP's utilization of the
judicial system as an example of constructive disputing behavior that furthered the
interests of African-Americans while enhancing the community at large).
56. Terry Amsler, Remarks at the Pennsylvania State University Dickinson School
of Law Dispute Resolution Symposium (Apr. 11, 2003).
57. See Sharon Pickett, Friends of the Field,ACRESOL., Winter 2003, at 36. Pickett
writes:
According to Amsler, "The Foundation considers ACR [Association for
Conflict Resolution] an important part of the infrastructure of the field and
wants to see it thrive. We intend to consider a proposal for more modest
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professional organizations play in setting standards, in influencing public
policy, and in educating the community at large? 58 Again, can an
examination of other disciplines offer some insight into how to best
achieve sustainability?5 9
III.

Taking a (Micro) Look Under the Hood

Behind the closed doors of actual mediation practice, cloistered by
thick veils of independence and confidentiality, lies what Carrie MenkelMeadow has referred to as the "micro-behavioral" process level, where
serious issues of fairness, justice, and ethics reside.6 ° Many important
research questions related to this micro level remain unanswered; this
Section considers a few. First, this Section reflects on the dearth of
knowledge with regard to any aggregate view of the process of
mediation. Leaving the evasive issue of statistical significance aside,61
even anecdotal descriptions of the operation of dispute resolution
processes have proven difficult with any level of generalizability. This
Section next examines some process behaviors that may influence the
perception of fairness and the integrity of the process. Finally, this
Section carries its reductionist approach to the next level by considering
factors intrinsic to the biology of the individual negotiator or facilitator.
A.

It's About the Process
As remarkable as it may seem, a common theme of the Symposium,
funding after the merger grant ends in October 2003. At the same time, as a

professional organization, ACR must continue to seek the means to become

more self-sustaining. I do believe that the merger, while presenting enormous
challenges, will prove to be the right decision over time. Certainly the ACR

Board, staff and members have worked very hard to make it a success. A
larger organization has more potential for influencing policy, educating the
public, and enhancing quality if the field. Sustainability will likely be easier

for one organization than it would have been for three."
Id.
58.
59.

Id.
For a look at possible reinvention of legal professionalism, see generally Thomas

D. Morgan, Toward Abandoning Organized Professionalism, 30 HOFSTRA L. REV. 947
(2002) (citing TERENCE C. HALLIDAY, BEYOND MONOPOLY: LAWYERS, STATE CRISES, AND
PROFESSIONAL EMPOWERMENT 16-24 (1987); Nancy J. Moore, Professionalism
Reconsidered, 1987 AM. B. FOUND. RESOL. J. 773, 773 (1987); Timothy P. Terrell &
James H. Wildman, Rethinking "Professionalism," 41 EMORY L.J. 403, 420-21 (1992)).

60. See Carrie Menkel-Meadow, Ethics Issues in Arbitration and Related Dispute
Resolution Processes: What's Happeningand What's Not, 56 U. MIAMI L. REv. 949, 950
(2002).
61. Some of the standard requirements of experimental design, including random

case selection, adequate model specification, and the control of other non-specified
variables, have offered significant challenges in the context of actual (non-simulated)
dispute resolution.
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arising both in small group discussions and plenary sessions, was a
recognition of how little we actually know about the process of
mediation. Sure, we have reams of theoretical normative research
offering insight into what mediation should be and how the process
should be structured, but descriptive research presenting accurate
empirical pictures of what process is actually employed are exceedingly
rare. Even where such research has been undertaken, or commentators
have theorized about how such research would be undertaken, the focus
has been largely limited to descriptives and ex post surveying of
participants.62 What is actually happening in these
mediated sessions and
63
how does that compare to normative standards?
See EARLY ASSESSMENT PROGRAM, U.S. DIST. COURT FOR THE W. DIST. OF MISS.,
QUESTIONNAIRE FOR ATTORNEYS (on file with author); COURT-ANNEXED EARLY
MEDIATION PROGRAM, E. DIST. OF PA., QUESTIONNAIRE FOR ATTORNEYS IN MEDIATED
62.

W. DIv.,

CASES (on file with author); COURT-ANNEXED EARLY MEDIATION PROGRAM, E. DIST. OF
PA., QUESTIONNAIRE FOR MEDIATORS (on file with author); U.S. DIST. COURT FOR THE N.
DIST. OF CAL., QUESTIONNAIRE FOR ATrORNEYS IN CASES REFERRED TO ALTERNATIVE

DISPUTE RESOLUTION (on file with author); U.S. DIST. COURT FOR THE N. DIST. OF CAL.,
QUESTIONNAIRE

FOR NEUTRALS

IN CASES

REFERRED

TO

ALTERNATIVE

DISPUTE

RESOLUTION (on file with author); U.S. DIST. COURT FOR THE N. DIST. OF CAL.,
QUESTIONNAIRE

FOR LITIGANTS

IN CASES

REFERRED

TO

ALTERNATIVE

DISPUTE

RESOLUTION (on file with author); Lisa Bingham & Scott Jackman, Dispute Resolution in
the State Courts: A Vision for Future Data Collection (unpublished monograph) (on file
with author); Elizabeth Gordon, Analysis of the Georgia Data Collected in the SJIFunded Study (unpublished working paper) (on file with author); Diane E. Kenty,
Lessons Learned in Evaluation and Research in Maine's Judicial Branch (unpublished
monograph) (on file with author); Bobbi McAdoo, Draft Summary of Georgia Survey of
Attorney's Attitudes of Alternative Dispute Resolution (ADR) (unpublished monograph)
(on file with author); Bobbi McAdoo, Impact of (Mandatory) Court Rules on Civil
Litigation Practice: Minnesota/Missouri Study (unpublished monograph) (on file with
author); Craig McEwen & Diane E. Kenty, Next Steps in Evaluating Court-Connected
Mediation: Ten Issues for Future Research (unpublished monograph) (on file with
author); Craig McEwen & Diane E. Kenty, Court-Connected ADR Program Evaluations
Bibliography (unpublished monograph) (on file with author); Craig McEwen & Diane E.
Kenty, Summary Review of Court-Connected ADR Program Evaluations (unpublished
monograph) (on file with author); Kathleen Severens, A Case Study: Collaborative
Evaluation of Court Connected Community Mediation Programs in Nebraska
(unpublished monograph) (on file with author); Donna Stienstra, Rules of Thumb for
Designing and Administrating Mailed Questionnaires (unpublished monograph, Federal
Judicial Center) (on file with author); Roselle Wissler, An Evaluation of the Common
Pleas Court Civil Pilot Mediation Project (unpublished monograph) (on file with author);
Roselle Wissler, Basics of Questionnaire Construction (unpublished monograph) (on file
with author); Roselle Wissler, Evaluation of Settlement Week Mediation (unpublished
monograph) (on file with author); Roselle Wissler, Guidelines for Conducting
Evaluations of Court-Connected ADR Programs: Basics of Questionnaire Construction
(unpublished monograph) (on file with author); Roselle Wissler, Recent Studies of Court
Connected Mediation in Ohio and Maine (unpublished monograph) (on file with author);
Roselle Wissler, Trapping the Data: An Assessment of Domestic Relations Mediation in
Maine and Ohio Courts (unpublished monograph) (on file with author).
63. Scientific methods for behavioral observation exist in other disciplines. See
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Behaviors that Influence the Perceptionof Fairness

Particularly when mediation is not a voluntary process, but one that
is increasingly mandated by court systems, there are significant concerns
about procedural justice and public policies that are intended to achieve
goals of basic fairness. Clearly, a mediator acting in a semi-judicial role
sanctioned by a public court treads on thin ice when evaluations of
disputants' positions threaten impartiality.
And while a resulting
increase in settlement rates may align perfectly with the obvious goal of
case diversion that is at the forefront of many judges' and court
administrators' minds as they deal with over burdened dockets, 64 it is
possible that the resolutions that such programs obtain are sub-optimal
for the disputants involved, and indeed possibly sub-optimal for society
as a whole. 65 While such concerns inevitably inspire continued debate
regarding evaluative versus facilitative mediator behavior, 66 the study of
generally BEHAVIORAL OBSERVATION:
TECHNOLOGY
AND
DEVELOPMENTAL DISABILITIES (Travis Thompson et al. eds.,

APPLICATIONS

IN

2000) [hereinafter
BEHAVIORAL OBSERVATION]. Behavioral observation methods have been employed in
numerous other social science contexts, including management, organizational behavior,
and athletic coaching. See Brian P. Niehoff & Ross T. Hightower, Manufacturing
Supervisors and Conflicting Demands: Determining Supervisor Behaviors that Meet the
Expectations of the Plant Managerand Employees, PRODUCTION AND INVENTORY MGMT.
J. 24 (2000) (employing behavioral observation study to overcome limitations of studies
depending heavily on the use of ex post surveys); see also Clive J. Brewer & Robyn L.
Jones, A Five-Stage Processfor Establishing Contextually Valid Systematic Observation
Instruments: The Case of Rugby Union, 16 THE SPORT PSYCHOL. 138 (2002); Neil
Brewer, Carlene Wilson, & Karen Beck, Supervisory Behavior and Team Performance
Amongst Police Patrol Sergeants, 67 J. OF OCCUPATIONAL AND ORGANIZATIONAL
PSYCHOL. 69 (1994); Charles H. Fay & Gary P. Latham, Effects of Training and Rating
Scales on Rating Errors,35 PERSONNEL PSYCHOL. 105 (1982); Gary P. Latham, Charles
H. Fay & Lise M. Saari, The Development of Behavioral Observation Scales for
Appraising the Performance of Foremen, 32 PERSONNEL PSYCHOL. 299 (1979); Gary P.
Latham & Kenneth N. Wexley, Behavioral Observation Scales for Performance
Appraisal Purposes, 30 PERSONNEL PSYCHOL. 255 (1977); Jeffrey S. Kane & H. John
Bernardin, Behavioral Observation Scales and the Evaluation of Performance Appraisal
Effectiveness, 35 PERSONNEL PSYCHOL. 635 (1982). For considerations of the use of
computerized data collection instruments, see BEHAVIORAL OBERVATION, supra; Maria L.
Boccia & Jane Elizabeth Roberts, Computer-Assisted Integration of Physiologicaland
Behavioral Measures, in BEHAVIORAL OBSERVATION, supra, at 83; Sung Woo Kahng &
Brain A. Iwata, Computer Systems for Collecting Real-Time Observational Data, in
BEHAVIORAL OBSERVATION, supra, at 35; Frank J. Symons & William E. MacLean, Jr.,
Analyzing and Treating Severe Behavior Problems in People with Developmental
Disabilities:
Observational Methods Using Computer-Assisted Technology, in
BEHAVIORAL OBSERVATION, supra, at 143.
64. See Hensler, supra note 16, at 82.
65. See generally Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073 (1984).
66. See generally Leonard L. Riskin, Understanding Mediators' Orientations,
Strategies, and Techniques: A Gridfor the Perplexed, I HARV. NEGOT. L. REV. 7 (1996)
[hereinafter Riskin, Grid]. The general applicability of the grid has been questioned by
Riskin himself. See Leonard L. Riskin, Symposium Forward,2000 J. DISP. Resol. 245,
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245 (2000) (characterizing his article as having "generated at least as much heat as
light."). Other commentators agree. See Stempel, Inevitability, supra note 16, at 247
(arguing that the categorization is a "useful organizational device for discussion and
shorthand reference," but that it "creates a false dichotomy, erroneously suggesting that
mediators must be in one 'camp' or another"). And yet the debate rages on. For
representative facilitative positions, see generally Kimberlee K. Kovach & Lela P. Love,
"Evaluative" Mediation Is an Oxymoron, 14 ALTERNATIVES TO THE HIGH COST OF LITIG.
31 (1996); Kimberlee K. Kovatch & Lela P. Love, Mapping Mediation: The Risks of
Riskin's Grid, 3 HARV. NEGOT. L. REV. 71 (1998); Lela P. Love, The Top Ten Reasons
Why Mediators Should Not Evaluate, 24 FLA. ST. U. L. REV. 937 (1997); Lela P. Love &
Kimberlee K. Kovach, ADR: An Eclectic Array of Processes, Rather Than One Eclectic
Process, 2000 J. DiSP. RESOL. 295 (2000); Barbara A. Phillips, Mediation: Did We Get It
Wrong?, 33 WILLAMETTE L. REV. 649 (1997); Joseph B. Stulberg, Facilitative Versus
Evaluative Mediator Orientations:Piercingthe "Grid" Lock, 24 FLA. ST. U. L. REV. 985
(1997); Zena Zumeta, A Facilitative Mediator Responds, 2000 J. Disp. RESOL. 335
(2000). For evaluative responses, see generally Robert D. Benjamin, Mediation: Taming
of the Shrewd, 15 COM. L. BULL. 8 (2000); John Bickerman, Evaluative Mediator
Responds, 14 ALTERNATIVES TO THE HIGH COST OF LITIG. 70 (1996); Jonathan B. Marks,
Evaluative Mediation-Oxymoronor Essential Tool?, AMN. L., May 1996, at 48A.
Facilitators insist that mediators should be nothing more than guides and that to
offer any sort of evaluation of the case or relative positions is tantamount to heresy. See
Menkel-Meadow, Disputes of Its Own, supra note 18, at 1887 ("'Pure' mediation
advocates suggest that mediation involves no more than a third-party neutral facilitating
communication between parties, never evaluating or judging cases.").
Evaluators
acknowledge the importance of facilitation, but recognize that, in reality, successful
mediators utilize evaluative processes (such as offering an opinion as to the likely
outcome should the dispute proceed to litigation) that are actually preferred by the
participants. See Stempel, Inevitability, supra note 16; Jeffrey W. Stempel, Beyond
Formalism and False Dichotomies: The Need for Institutionalizinga Flexible Concept of
the Mediator's Role, 24 FLA. ST. U. L. REV. 949 (1997) [hereinafter Stempel, Beyond
Formalism]; Stulberg, supra, at 995-96; Donald T. Weckstein, In Praise of Party
Empowerment-and of Mediator Activism, 33 WILLAMETTE L. REV. 501 (1997). Some
have even suggested that a mediator has the responsibility to be evaluative. See Marks,
supra. See also Donald Lee Rome, Resolving Business Disputes: Fact-Finding and
Impasse, 55 DISP. RESOL. J. 8 (2000) (advocating a fact-finding role for mediators).
A substantial middle ground now holds that mediation is more of a hybrid
continuum in which both facilitation and evaluation should be employed in varying
degrees, depending on, inter alia, the mediator's personality, the nature of the dispute,
and the necessity of particular circumstances. See Josh A. Arnold, Mediator Insight:
Disputants' Perceptions of Third Parties' Knowledge and Its Effect on Mediated
Negotiation, 11 INT'L J. OF CONFLICT MGMT. 318 (2000); John Lande, How Will
Lawyering and Mediation Practices Transform Each Other?, 24 FLA. ST. U. L. REV. 839
(1997); John Lande, Toward More SophisticatedMediation Theory, 2000 J. DIsP. RESOL.
321 (2000); Barbara McAdoo & Nancy Welsh, Does ADR Really Have a Place on the
Lawyer's Philosophical Map?, 18 HAMLINE J. PUB. L. & POL'Y 376, 376 (1997)
(suggesting that attorneys view mediation as an evaluative/facilitative hybrid); MenkelMeadow, Disputes of Its Own, supra note 18; Riskin, Grid, supra; Stempel, Beyond
Formalism, supra;. Jeffrey W. Stempel, Identifying Real Dichotomies Underlying the
False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, 2000 J. DISP.
RESOL. 371 (2000); Stempel, Inevitability, supra note 16.
Where studies have specifically addressed the evaluative/facilitative dichotomy,
evidence suggests that most mediators employ some level of evaluative technique. See,
e.g., ELIZABETH ELLEN GORDON, PARTICIPANT SATISFACTION SURVEY OF GEORGIA'S

(Vol. 108:1

PENN STATE LAW REVIEW

fairness in alternative dispute resolution also raises questions regarding
procedural justice more generally 67 and worries that mediation's goal of
68 may have been co-opted by power imbalances and
party empowerment
69
politics.

C. The HardSciences: Biology and Neuroscience
If the micro level of evaluation is one that examines the effect of
process and participant behavior on the outcomes of individual dispute
resolution contexts, then the next step in this reductionist pursuit is the
examination of how inherent traits and even genetic predispositions may
affect the individual participants. There has been recent work that has
recognized the importance of such investigation and some efforts at early
theory building. 70 The foundations for future research in the area are
found primarily in two streams: the fascinating work of Frans de Waal
on conflict resolution and peacemaking among primates; 7 1 and the work
of a small band of interdisciplinary scholars investigating72the intersection
of evolutionary theory, behavioral research, and the law.
COURT-CONNECTED ADR PROGRAMS (2000) ("Thinking differs on how much a mediator
should inject his/her own opinions and suggestions into a mediation session. Adopting an
active posture, most mediators in this sample generated options for settlement.").
67. See generally Joseph B. Stulberg, Fairness and Mediation, 13 OHIO ST. J. ON
Disp. RESOL. 909 (1998).
68. See generally ROBERT A. BUSH & JOSEPH P. FOLGER, THE PROMISE OF
MEDIATION:

REPONDING TO

CONFLICT THROUGH EMPOWERMENT

AND RECOGNITION

(1994).
69. See Penelope E. Bryan, Killing Us Softly: Divorce Mediation and the Politics of
Power, 40 BUFF. L. REV. 441, 501, n.252 (1992); Louise Everett Graham, Implementing
Custody Mediation in Family Court: Some Comments on the Jefferson County Family
Court Experience, 81 KY. L.J. 1107, 1128 (1993).
70. See generally Katharine K. Baker, Gender, Genes, and Choice: A Comparative
Look at Feminism, Evolution, and Economics, 80 N.C. L. REV. 465, 465 (2002)
(comparing the methodological similarities between evolutionary biology and
conventional law and economics); Carrie Menkel-Meadow, Mothers and Fathers of
Invention: The Intellectual FoundersofADR, 16 OHIO ST. J. ON DiSp. RESOL. 1, 34 (2000)
(recognizing the intersection of biology and ADR scholarship); O'Hara & Yam, supra
note 22, at 1189 (considering the import of evolutionary biology on the role of apology in
dispute resolution).
71.

See generally ANIMAL SOCIAL COMPLEXITY:

INTELLIGENCE,

CULTURE, AND

INDIVIDUALIZED SOCIETIES (Frans B. M. de Waal & Peter L. Tyack eds., 2003); NATURAL
CONFLICT RESOLUTION (Filippo Aureli & Frans B. M. de Waal eds., 2000); TREE OF
ORIGIN: WHAT PRIMATE BEHAVIOR CAN TELL US ABOUT HUMAN SOCIAL EVOLUTION

(Frans B. M. de Waal ed., 2001); FRANS B.M. DE WAAL, GOOD NATURED: THE ORIGINS
OF RIGHT AND WRONG IN HUMANS AND OTHER ANIMALS (1996); FRANS B.M. DE WAAL,
PEACEMAKING AMONG PRIMATES (1990); FRANS B.M. DE WAAL, THE APE AND THE SUSHI
MASTER: CULTURAL REFLECTIONS OF A PRIMATOLOGIST (2001).
72. For an overview of evolutionary analysis of the broader legal framework for
dispute resolution, see generally Owen D. Jones, Evolutionary Analysis in Law: Some
Objections Considered, 67 BROOK. L. REV. 207 (2001); Owen D. Jones, Evolutionary
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IV.

Decision Sciences and Behavioral Economics

The undisputed champion for the application of decision analysis
and game theory to the contexts of negotiation and dispute resolution is
Howard Raiffa, whose The Art and Science of Negotiation73 set the stage
for more than two decades of extremely productive work, both theory
development and empirical research, at the intersection of many
disciplines, including decision theory, economic game theory,
psychology, philosophy, anthropology, and sociology. Raiffa began as a
game theorist and mathematical statistician, evolved into a decision
theorist during the very early development of the field, and achieved a
prominence in negotiation analysis that has spanned the Harvard
Business School, the Harvard Law School's Program on Negotiation,
and Harvard's Kennedy School of Public Policy. 74 This Section
considers some of the early influences of the largely normative
negotiation analysis work by Raiffa and others, examining selected
extensions to this foundational body of work and proposing some open
questions in need of empirical investigation. Important descriptive work
is also reviewed, paying particular attention to deviations from the
rational expectations model explored by Nobel Laureate Daniel
Kahneman, Amos Tversky, and other leading scholars in the areas of
adaptive thinking and bounded rationality. With these frameworks
constructed, the section finally considers some specific questions raised
during the course of the Symposium.

Biology and Behavior: A Brief Overview and Some Important Concepts, 39 JURIMETRICS
J. 131 (1999); Owen D. Jones, Time-Shifted Rationality and the Law of Law's Leverage:
Behavioral Economics Meets Behavioral Biology, 95 Nw. U. L. REV. 1141 (2001);
William H. Rodgers, Jr., Where Environmental Law and Biology Meet: Of Pandas'
Thumbs, Statutory Sleepers, and Effective Law, 65 U. COLO. L. REV. 25 (1993). Much
work in this area is being undertaken by interdisciplinary scholars associated with the
Law
(SEAL),
at
Evolutionary
Analysis
in
Society
for
http://www.law.asu.edulhomepages/jones/sealU (last visited June 14, 2003), and the
Gruter Institute for Law and Behavioral Research, at http://www.gruterinstitute.org/ (last
visited June 14, 2003).
73. See HOWARD RAIFFA, THE ART AND SCIENCE OF NEGOTIATION (1982) [hereinafter
For Raiffa's newest and most comprehensive effort, see
RAIFFA, ART & SCIENCE].
HOwARD RAIFFA, JOHN RICHARDSON & DAVID METCALFE, NEGOTIATION ANALYSIS: THE

SCIENCE AND ART OF COLLABORATIVE DECISION MAKING (2002). See also HOWARD
RAIFFA, LECTURES ON NEGOTIATION ANALYSIS (1996) [hereinafter RAIFFA, LECTURES].
74. See RAIFFA, ART & SCIENCE, supra note 73, at 1; RAIFFA, LECTURES, supra note

73, at 10.
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A.

Standing on the Shoulders of Giants: Decision Theoretic
Foundations

In essence, conflict resolution is about risky decision making. 5 The
intellectual foundations of the analysis of risky decisions7 6 have been
extensively advanced within the frameworks of both rational
expectations (normative theory) 77 and behavioralism (descriptive
theory). 78 Even so, there has been very little work on the application of
these theories to specific contexts of dispute resolution such as
mediation. 79 Theory development within the field of dispute resolution

75.

See Gregory Todd Jones, Toward an IntegratedPractice of Behavioral Conflict

Management,

IACM

2003

16TH

ANN.

CONF.

J.,

available

at

http://ssrn.com/abstract=-399622 (last visited June 14, 2003) ("Because decision
outcomes for conflicting parties depend, at least to some extent, on the decisions of other
parties to the conflict, as well as a multitude of external circumstances and third party
decision making, these decisions are always made under conditions of uncertainty or risk.
Conflict management is about guiding this decision making in such a manner as to
mitigate this risk to the greatest extent possible."). For additional treatment of decision
analysis and risk, see FRANCIS J. CLAUSS, APPLIED MANAGEMENT SCIENCE (1996);
ROBERT T. CLEMEN, MAKING HARD DECISIONS: AN INTRODUCTION TO DECISION ANALYSIS
(1991); JACK HIRSHLEIFER & JOHN G. RILEY, THE ANALYTICS OF UNCERTAINTY AND
INFORMATION (1992). See Thomas R. Colosi, The Principles of Negotiation, 2002
DISPURE RESOL. J. (February-Apil 2002) (describing the relationship between risk and
conflict management); Marjorie Corman Aaron, Strategies, Tactics, and Techniques for
Effective Evaluation: Conducting Risk Analysis with Parties, General Skills Training
Workshop at Conference of the American Bar Association Section of Dispute Resolution
(Apr. 6-8, 1999); see also Marjorie Corman Aaron, ADR Toolbox: The Highwire Act of
Evaluation, 14 ALTERNATIVES TO HIGH COST LITIG. 62, 62 (1996). For recognition of the
importance of decision analysis in ADR, see Christopher M. Thorne, Preface, 1 HARV.
NEGOT. L. REV. v (1996) (describing the motivation behind the inauguration of the
journal).
76. See LEONARD J. SAVAGE, THE FOUNDATIONS OF STATISTICS 69-104 (2d ed. 1972);
JOHN VON NEUMANN & OSKAR MORGENSTERN, THEORY OF GAMES AND ECONOMIC
BEHAVIOR 15-30 (1953).
77. See, e.g., JONATHAN BARON, THINKING AND DECIDING (2001); CLEMEN, supra
note 75; HIRSHLEIFER & RILEY, supra note 75; RALPH L. KEENEY & HOWARD RAIFFA,
DECISIONS WITH MULTIPLE OBJECTIVES: PREFERENCES AND VALUE TRADE-OFFS (1976);
JAMES G. MARCH, A PRIMER ON DECISION MAKING: How DECISIONS HAPPEN (1994).
78. See generally ROBYN M. DAWES & REID HASTIE, RATIONAL CHOICE IN AN
UNCERTAIN WORLD: THE PSYCHOLOGY OF JUDGMENT AND DECISION MAKING (2001);
PETER GARDENFORS & NILS-ERIC SAHLIN, DECISION, PROBABILITY AND UTILITY:
SELECTED READINGS (1988); WILLIAM M. GOLDSTEIN & ROBIN M. HOGARTH, RESEARCH
ON JUDGMENT AND DECISION MAKING: CURRENTS, CONNECTIONS, AND CONTROVERSIES
(1997); DANIEL KAHNEMAN, PAUL SLOVIC & AMOS TVERSKY, JUDGMENT UNDER
UNCERTAINTY: HEURISTICS AND BIASES (1982); DANIEL KAHNEMAN & AMOS TVERSKY,
CHOICES, VALUES, AND FRAMES (2000); SCOTT PLOUS, THE PSYCHOLOGY OF JUDGMENT
AND DECISION MAKING (1993).

79. For one recent exception, see Gregory Todd Jones & Douglas H. Yarn,
Evaluative Dispute Resolution Under Uncertainty: An EmpiricalLook at Bayes' Theorem
and the Expected Value of Perfect Information, J. OF DISP. RESOL. (2003) (forthcoming).
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will depend to a great extent on such work.
B.

°

Game Theory

Game theory involves extending the theories of individual decision
making to circumstances involving two or more competitive
participants.8 ' It has been applied widely in the law82 and in dispute
resolution contexts from apologies8 3 to bananas, 84 from gambling 85 to
divorce. 86 Much of this work, however, has been theoretical or in the
spirit of experimental economics, 8 7 that is, conducted in the context of
contrived, artificial interactions. More empirical research is needed that
employs behavioral observation to verify that the theories of game theory
hold true in dispute resolution practice.
C. Multi-Lateral,Multi-Issue: In Depth Analysis of Complex Issues
In particular, game theoretic modeling tends to simplify questions
under investigation, most often concentrating on scenarios with two, or at
most a few, parties and with just a handful of issues. The general
consensus at the Symposium was that the discipline needs more focus on
realistic dispute scenarios with many parties and many issues at stake,88
like those often found in efforts to resolve disputes involving issues of

80.

For a general version of this argument, relying on Simon, see Robin M. Hogarth

& Melvin W. Reder, Introduction: Perspectives from Economics and Psychology, in
RATIONAL CHOICE: THE CONTRAST BETWEEN ECONOMICS AND PSYCHOLOGY 1, 10 (1987)

("[T]o extend the theory into domains where there are no data on certain key variables
may require empirically untested auxiliary assumptions the validity of which is essential
to accurate prediction."). Dispute resolution as a discipline still suffers from a dearth of
empirical testing.
81. See generally R. DUNCAN LUCE & HOWARD RAIFFA, GAMES AND DECISIONS:
INTRODUCTION AND CRITICAL SURVEY (1957).

82.

See generally DOUGLAS G. BAIRD, ROBERT H. GERTNER & RANDAL C. PICKER,

GAME THEORY AND THE LAW (1998).
83. See O'Hara & Yarn, supra note 22.

84. See Douglas lerley, Defining the Factors that Influence Developing Country
Compliance with and Participationin the WTO Dispute Settlement System: Another Look
at the Dispute Over Bananas, 33 L. & POL'Y INT'L Bus. 615 (2002).
85. See John Warren Kindt & John K. Palchak, Legalized Gambling's
Destabilization of US. Financial Institutions and the Banking Industry: Issues in
Bankruptcy, Credit, and Social Norm Production, 19 BANKR. DEV. J. 21 (2002).
86. See Jeremy A. Matz, We're All Winners: Game Theory, the Adjusted Winner
Procedureand PropertyDivision at Divorce, 66 BROOK. L. REV. 1339 (2001).
87. See generally JOHN H. KAGEL & ALVIN E. ROTH, THE HANDBOOK OF
EXPERIMENTAL ECONOMICS (1997).

88. For a general treatment of the analytics of such multi-lateral, multi-issue
circumstances, see KEENEY & RAIFFA, supra note 77.
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D. BehavioralEconomics
Standard economic theory proposes that all human behavior,
including decision making and dispute resolution, can be understood in
the context of rational individuals having perfect information about
available alternatives and likelihoods of outcomes, a perfect and stable
understanding of their own preferences, and a perfect ability to always
act in their best interest. 90 A number of researchers, most prominently
Daniel Kahneman and Amos Tversky, have designed and conducted
experiments in order to identify actual behaviors that depart from this
purely rational model; the importance of Kahneman and Tversky
in
91
virtually all of the social sciences would be hard to overestimate.
89. See generally Lawrence Susskind, Multi-Party Public Policy Mediation: A
Separate Breed,Disp. RESOL. MAG., Fall 1997, at 4.
90. For a representative explication of the requirements of the standard economic
framework, see GARY S. BECKER, THE ECONOMIC APPROACH TO HUMAN BEHAVIOR 14
(1976). "[A]ll human behavior can be viewed as involving participants who (1)
maximize their utility (2) from a stable set of preferences and (3) accumulate an optimal
amount of information and other inputs in a variety of markets." Id.
91. For a sampling of recent legal literature drawing upon the work of Kahneman
and Tversky, see Victor Brudney & Allen Ferrell, Corporate Charitable Giving, 69 U.
CHI. L. REV. 1191, 1212 (2002) (exploring the effects of framing on levels of charitable
giving); Scott Burris, Disease Stigma in U.S. Public Health Law, 30 J.L. MED. & ETHICs
179, 186 (2002) (considering the impact of the availability heuristic on public opinion
regarding health information); Peter Diamond, Integrating Punishment and Efficiency
Concerns in Punitive Damagesfor Reckless Disregardof Risks to Others, 18 J.L. ECON.
& ORG. 117 (2002) (advocating the use of debiasing in policy analysis and presentations
to juries); Kathleen Engel & Patricia A. McCoy, A Tale of Three Markets: The Law and
Economics of Predatory Lending, 80 TEx. L. REv. 1255, 1358 (2002) (describing the role
of individual risk profiles in consumer behavior in predatory lending); Samuel Estreicher,
Human Behavior and the Economic Paradigm at Work, 77 N.Y.U. L. REV. 1 (2002)
(describing behavioral studies as not in contradiction with traditional law and economics,
but as a "richer account" of how people actually make decisions); Dwight Golann, Is
Legal Mediation a Process of Repair-or Separation? An Empirical Study, and Its
Implications, 7 HARV. NEGOT. L. REV. 301, 324 (2002) (explaining irrational mediation
behavior in terms of the certainty effect); Robert A. Hillman & Jeffrey J. Rachlinski,
Standard-FormContracting in the Electronic Age, 77 N.Y.U. L. REV. 429, 444 (2002)
(suggesting the effect of the availability heuristic on the overestimation of the likelihood
of particularly salient events); Samuel Issacharoff, The Content of Our Casebooks: Why
Do Cases Get Litigated?, 29 FLA. ST. U. L. REv. 1265, 1275 (2002) (applying decision
heuristics to understanding the selection of cases for litigation); Dora W. Klein, Trial
Rights and Psychotropic Drugs: The Case Against Administering Involuntary
Medicationsto a Defendant During Trial, 55 VAND. L. REv. 165, 206 (2002) (discussing
the tendency for beliefs to become highly resistant to change); Daryl J. Levinson,
Framing Transactions in ConstitutionalLaw, Ill YALE L.J. 1311, 1314 (2002) (noting
the connection between framing effects and the problem of framing transactions in
constitutional law); Clarisa Long, Patent Signals, 69 U. CHI. L. REV. 625, 661-662
(2002) (positing overestimation bias as a possible explanation for errors in patentees
estimation of value); Timothy F. Malloy, Regulating by Incentives: Myths, Models, and
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Much of their work on heuristics and biases has been
experimentally applied in dispute resolution contexts. 92 What remains to
be done is a leveraging of both the traditional rational expectations
models and the behavioral theories describing predictable deviations
from these models to arrive at prescriptions for improving dispute
resolution practice.9 3
E. Patternsof Improvisation
A rather new topic of inquiry has been gaining ground in the
discipline of psychoanalytic treatment-that of improvisation, or
therapeutic spontaneity.94 At the Symposium, the intriguing idea was95
resolution,
proposed that "patterns of improvisation" in dispute
Micromarkets, 80 TEX. L. REV. 531 (2002) (applying prospect theory to microeconomic
theory of regulation); Robert Prentice, Whither Securities Regulation? Some Behavioral
Observations Regarding Proposalfor Its Future, 51 DUKE L.J. 1397, 1483-89 (2002)
(describing the role of anchoring and adjustment bias in securities regulation); Christine
M. Reilly, Achieving Knowing and Voluntary Consent in Pre-Dispute Mandatory
Arbitration Agreements at the ContractingStage of Employment, 90 CAL. L. REV. 1203,
1230 (2002) (discussing the role of optimistic bias in the voluntariness of mandatory
arbitration agreements); Deborah L. Rhode, Legal Scholarship, 115 HARV. L. REV. 1327,
1345-46 (2002) (voicing concerns about the effects that the availability bias may have on
narrative legal scholarship); Hillary A. Sale, Judging Heuristics, 35 U.C. DAVIS L. REV.
903 (2002) (proposing a number of heuristics that may affect judicial decision-making);
Susan J. Stabile, The Behavior of Defined Contribution Plan Participants,77 N.Y.U. L.
REV. 71 (2002) (using prospect theory to describe pension plan behavior); Cass R.
Sunstein, Switching the Default Rule, 77 N.Y.U. L. REV. 106 (2002) (employing the
endowment effect to explain the resistance to change with regard to default rules).
92.

See generally MAX H. BAZERMAN & MARGARET A. NEALE, NEGOTIATING

RATIONALLY (1992); MARGARET A. NEALE & MAX H. BAZERMAN, COGNITION AND
RATIONALITY IN NEGOTIATION (1991); RAIFFA, ART AND SCIENCE, supra note 73. See
also Daniel Kahneman & Amos Tversky, Conflict Resolution, in BARRIERS TO CONFLICT
RESOLUTION (Kenneth Arrow et al. eds., 1999); Robert H. Mnookin, Why Negotiations
Fail:An Exploration of Barriersto Resolution of Conflict, 8 OHIO ST. J. ON DISP. RESOL.
235 (1993); Lee Ross, Reactive Devaluation in Negotiation and Conflict Resolution, in
BARRIERS TO CONFLICT RESOLUTION 26, 38-42 (Kenneth Arrow et al. eds., 1999).
93. For a more complete statement of this agenda, see Jones, supra note 75.
94. See Steven H. Knoblauch, High-Risk, High-Gain Choices, 11 PSYCHOANALYTIC
DIALOGUES 785 (2001); Russell Meares, What Happens Next? A Developmental Model
of Therapeutic Spontaneity, 11 PSYCHOANALYTIC DIALOGUES 755 (2001) (proposing a
developmental model of therapeutic spontaneity); Stephen Nachmanovitch, Freedom, 11
PSYCHOANALYTIC DIALOGUES 771 (2001) (presenting improvisation as an important
dimension of the analytical process); Phillip A. Ringstrom, Cultivating the
Improvisational in Psychoanalytic Treatment, 11 PSYCHOANALYTIC DIALOGUES 727
(2001) (considering an improvisational orientation to psychoanalytic theory and clinical
action); Philip A. Ringstrom, "Yes, and... "-How ImprovisationIs the Essence of Good
PsychoanalyticDialogue, 11 PSYCHOANALYTIC DIALOGUES 797 (2001).
95. Improvisation has been discussed in at least one dispute resolution context. See
Richard Hartzman, CongressionalControl of the Military in a Multilateral Context: A
ConstitutionalAnalysis of Congress's Power To Restrict the President's Authority to
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particularly in mediator behavior, might bear similar fruit.9 6 Can
improvisational mediation practice be therapeutic and analytic to the
same degree that it is suggested that improvisational psychoanalytic
dialogue achieves? Or does improvisation favored over standardization
and routinization constitute an unacceptably "high-risk" style of
practice? Should mediation decision making be more rule-based or more
discretion-based?
F. Delivering BadNews
In an organizational context, including the context of professions,
the culture involving process and interaction with regard to bad news can
have far reaching effects on organizational outcomes.
At the
Symposium, we heard of the circumstances involving the mishandling of
bad production news in NASA's shuttle program that led to the
Challenger disaster. 97 Melvin Blumberg compared and contrasted for us
the differing cultures typical in management versus engineering
organizations.9 8
Later, the question was raised about the culture for bad news within
the dispute resolution profession. 99 We have ample evidence that an
unwillingness to provide a culture that is open to the delivery of bad
news can contribute to an organization's failure. 0 0 It is often argued that
effective leaders must be adept at delivering and receiving bad news.10'
There has even been some scientific explanation offered for our
difficulties with bad news. 10 2 Is it possible that we are ignoring bad news
Place United States Armed Forces Under Foreign Commanders in United Nations Peace

Operations, 162 MnL. L. REV. 50, 58-59 (1999) (describing Security Council
improvisations that led to the creation of peacekeeping operations).
96. Karin Ciano & Rebecca Hollander-Blumoff, Remarks at the Pennsylvania State
University Dickinson School of Law Dispute Resolution Symposium (Apr. 10-12, 2003).
97. Blumberg Presentation, supra note 5.
98. Id. For a glimpse of engineering culture with regard to the delivery of bad news,
see Bernard C. Y. Tan et al., Reporting Bad News About Software Projects: Impact of
Organizational Climate and Information Asymmetry in an Individualistic and
Collectivistic Culture, 50 IEEE TRANSACTIONS ON ENGINEERING MGMT. 64 (2003).

99. Christopher Honeyman, Remarks at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 10-12, 2003).
100. See Ram Charan, Jerry Useem & Ann Harrington, Why Companies Fail,
FORTUNE, May 27, 2002, at 50 (arguing that one reason for corporate failure is a culture
where employees are unwilling to deliver bad news).
101. See Ruth Wagoner & Vincent R. Waldron, How Supervisors Convey Routine
Bad News: Faceworkat UPS, 64 S. COMM. J. 193 (1999); Bob Lewis, To Be An Effective
Leader, You Need To Perfect the Art of Delivering Bad News, INFOWORLD, Sep. 13, 1999,
at 124.
102. See Joel Greenberg, Your Foot's on Fire... Nice Shoes, Sci. NEWS, Apr. 26,
1980, at 266 (considering the implications of the gain-loss hypothesis and adaptationlevel theory in difficulties delivering bad news).
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related to our discipline? 10 3 Have we fostered a culture that fails to
support the delivery of bad news? How could such circumstances affect
decision making related to the profession?
G. Beyond Who Signs When the Iron Is Hot: Achieving Long Term
Success
What makes a given resolution to a dispute "sticky?" Much of the
criticism related to the evaluation of mediation programs suggests that
mere reporting of case counts is inadequate, in the absence of follow-up,
to ascertain how many of these cases constitute long-term resolutions
rather than ending up back in court. 0 4 The question remains open as to
what factors might distinguish long-term successes from those cases that
end up back on the docket.
H. Modeling Before Failure
Inherent in the idea of modeling is the desire to employ the model to
test a given system before it is placed into production and is subject to
failure. We build architectural models of buildings, cars, and bridges
before we build them. We build mathematical models of engineering
systems and business decisions before we commit substantial resources.
Robert Axelrod introduced the idea of taming the complexity of
cooperation by building computer models. 0 5 And there have been a
handful of other examples of econometric modeling of dispute resolution
processes. 10 6 Further work is needed in the development of more robust,
more fully specified models, possibly employing simulation and risk
analysis, 10 7 particularly in contexts where policy decisions are involved.

103.

See, e.g., Hensler, supra note 16, at 97.

104.

See Kimberly E. O'Leary, Using "Difference Analysis" To Teach Problem-

Solving, 4 CLINICAL L. REV. 65, 80 (1997) (arguing that "skills for identifying,
understanding, translating and advising. . . about diverse perspectives" increase the
chance for long-term success); Dean G. Pruitt et al., Goal Achievement, Procedural
Justice and the Success of Mediation, I INT'L J. CONFLICT MGMT. 33, 42 (1990); Dean G.
Pruitt et al., Long-Term Success in Mediation, 17 L. & HUM. BEHAV. 313 (1993).
105. See ROBERT AXELROD, THE COMPLEXITY OF COOPERATION (1997); ROBERT
AXELROD, THE EVOLUTION OF COOPERATION (1984).
106. See O'Hara & Yarn, supra note 22 (modeling the role of apology in dispute
resolution); Garey Ramey & Joel Watson, ContractualIntermediaries,18 J. L. ECON. &
ORG. 362, 365 (2002) (discussing modeling of trade-offs in the design of ADR systems);
see also Andrew T. Guzman, The Cost of Credibility: ExplainingResistance to Interstate
Dispute Resolution Mechanisms, 31 J. LEGAL STUD. 303, 319 (2002) (describing the
modeling of multilateral interstate dispute resolution mechanisms).
107. For an excellent primer on this subject, see JAMES R. EVANS & DAVID L. OLSEN,
INTRODUCTION TO SIMULATION AND RISK ANALYSIS (2002).
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Evaluation and Assessment

Mediation means never having to say you're sorry. Or so it seems
in the views of many dispute resolution theorists and practitioners.
Assessment is too difficult to accomplish given the importance of
confidentiality within the discipline. Even if this were not so, metrics are
too hard to agree upon and to define. However, these narrow-minded
views are rapidly giving way to the reality that performance evaluation
and assessment is best thought of as a means of preserving programmatic
places in line for shares of ever decreasing resources. 10 8 This Section
first explores the need for strategic management systems to support
performance measurement and monitoring, particularly where programs
are managed or endorsed by traditional judicial systems. The need for
more complete census data and the applicability of cost benefit analysis
are considered. Two counterbalancing questions are asked: what does it
mean to fail and what would a good court-connected mediation program
look like? Finally, this Section suggests the importance of strategic
assessment in the creation of linkages to public priorities and the
development of bureaucratic support.
A.

Where Strategic Management Meets Alternative Justice

Particularly where dispute resolution programs are sanctioned by
the state as alternatives to traditional forms of justice, oversight and
monitoring of such programs is critical to the goals of procedural and
distributive justice. The cornerstone of such strategic management
efforts is measurement. It is impossible to improve what you can't
measure.10 9 Although performance measurement and dispute resolution
are not terms that are completely foreign to one another, 110 I have found
little in the way of measurement of dispute resolution processes, with the
notable exception of the ex post participant satisfaction surveys that have
become so common."'
Development of appropriate metrics and protocols for their
collection are critical to the establishment of benchmarks that will
provide the means for process improvement, programmatic comparison,
and justification of programmatic efficacy.' 12
108.

See supra note 11 and accompanying text.

109. Gregory Todd Jones, Remarks at the Pennsylvania State University Dickinson
School of Law Dispute Resolution Symposium (Apr. 10-12, 2003).
110. See generally Timothy Hedeen, CADRE, Using Participant Feedback To
Evaluate
and
Improve
Quality
in
Mediation
(2002),
at

http://www.directionservice.org/cadre/particpant-feedback2002.cfm (last visited Jun. 14,
2003).
111.
112.

See supra note 62 and accompanying text.
These efforts have been underway in numerous governmental and non-profit
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Better Census Data

It likely goes without saying that difficulties in data collection at the
programmatic level, along with program differences and differences
13
among metrics employed, result in a serious dearth of census data' for
the establishment of benchmarks and as evidence for the overall impact
14
We do not even have a good idea
of dispute resolution as a discipline.'
each year." l 5 Efforts at
conducted
are
about how many mediations
organizations for many years.

See generally JAMES

E.

SwISS, PUBLIC MANAGEMENT

SYSTEMS: MONITORING AND MANAGING GOVERNMENT PERFORMANCE (1991);

B.

Guy

Peters, Policy Instruments and Public Management: Bridging the Gaps, 10 J. OF PUB.
ADMIN. RESOL. & THEORY 35 (2000). For literature focused on strategic planning
methods that may be useful, see JOHN M. BRYSON, THE STRATEGY CHANGE CYCLE: AN
EFFECTIVE STRATEGIC PLANNING APPROACH FOR PUBLIC AND NONPROFIT ORGANIZATIONS
(1995); Robert S. Kaplan & David P. Norton, Putting the Balanced Scorecardto Work,
HARV. BUS. REV., Sep./Oct. 1993, at 134; Robert S. Kaplan & David P. Norton, The
Balanced Scorecard-Measures that Drive Performance, HARV. Bus. REV., Jan./Feb.
1992, at 71; Robert S. Kaplan & David P. Norton, Using the Balanced Scorecard as a
Strategic ManagementSystem, HARV. BUS. REV., Jan./Feb. 1996, at 75. For introductions
to performance measurement and monitoring, see David N. Ammons, Performance
Measurement and Managerial Thinking, 25 PUB. PERFORMANCE & MGMT. REV. (2002);
Harry P. Hatry, Performance Measurement: Fashions and Fallacies, 25 PUB.
PERFORMANCE & MGMT. REV. 352 (2002); Joseph S. Wholey, Performance-Based
Management: Responding to the Challenges, 22 PUB. PRODUCTIVITY & MGMT. REV. 288
(1999).
113. Aggregate data for the entire population of dispute resolution programs.
114. See D' Alo, supra note 52, at 201-02 (reviewing some available data and arguing
that more is needed); Charles W. Ehrhardt, Confidentiality, Privilege and Rule 408: The
Protection of Mediation Proceedings in Federal Court, 60 LA. L. REV. 91 (1999)
(bemoaning the dearth of empirical data "which supports the public and private interests
which are served by the recognition of a ["common law"] mediation privilege ....");
Nancy Thoennes, Assessing Whether Mediation Benefits the Courts, COLO. L., Mar.
2003, at 53, 56 (describing the data limitations associated with incidence of relitigation);
Jennifer Shack, Court ADR Efficiency: Mediation in Courts Can Bring Gains, but Under
What Conditions?, DIsP. RESOL. MAG., Winter 2003, at 11, 12 ("Providing this
information [to make mediation most effective] requires improvements in the quality of
the research and consistency in the collection and analysis of program, case and process
data."). It is important to note that some data do exist. See Bobbi McAdoo, Nancy A.
Welsh & Roselle L. Wissler, Court ADR Institutionalization:What Do Empirical Studies
Tell Us About Court Mediation?, DISP. RESOL. MAG., Winter 2003, at 8 (summarizing a
number of empirical studies); Art Thompson, The Use of Alternative Dispute Resolution
in Civil Litigation in Kansas, KAN. J.L. & PUB. POL'Y, Winter 2003, at 351 (reviewing
data from many national sources).
115. See Michael Moffitt, Ten Ways to Get Sued. A Guide for Mediators, 8 HARV.
NEGOT. L. REV. 81, 131 n. 1 (2003) ("1 am aware of no empirical analysis cataloguing the
number of mediations taking place nationally. The decentralized and often unofficial
nature of mediation makes precise calculation impossible."); Stephen N. Subrin, A
TraditionalistLooks at Mediation: It's Here To Stay and Much Better Than I Thought, 3
NEV. L.J. 196, 199 (2003) ("Notwithstanding extensive research efforts, I have been
unable to find concrete data on the extent of mediation's use in our country.");
at
Questions,
Asked
Frequently
Mediation:
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standardization and consistency in the collection and reporting of
longitudinal data are desperately needed.
C. Cost Benefit Analysis
Is traditional cost benefit analysis an appropriate way to evaluate the
results of dispute resolution programs? 1 6 Is it possible to quantitatively
capture all relevant benefits? How about costs? Cost benefit analysis
has been recognized as important in the consideration of various dispute
resolution options, from the standpoints of both the participants and the
courts,' 1 7 and has been employed to analyze many dispute resolution

contexts from employment arbitration' I8 to international trade.'
But is
it appropriate as a tool for policy analysis and evaluation? If so, what
factors should be included?
D. What Does It Mean To Fail?
As we begin to develop systems for evaluation and assessment, we
must be able to draw a line in the sand. What does it mean to fail?
There are myriad definitions in the literature ranging from the lack of a
mutually beneficial agreement' 20 to the sacrifice of the underlying
transaction.12 1 Some characterize failure as a mediator's lack of
http://www.ncsonline.org/WC/FAQs/KISADRMedFAQ.pdf (last visited June 14, 2003)
("Because programs and rules vary widely from state to state, and even within a single
state, national data is nearly impossible to come by and even more difficult to analyze.").
116. For consideration of this question in broader public contexts, see MATTHEW D.
& ERIC A. POSNER, COST-BENEFIT
PHILOSOPHICAL PERSPECTIVES (2001).
ADLER

ANALYSIS:

LEGAL,

ECONOMIC,

AND

117. See Hensler, supra note 16, at 97 (describing the role of cost benefit analyses in
consideration of dispute resolution options); see also Wayne D. Brazil, Continuing the
ConversationAbout the Current Status and the Future of ADR: A View from the Courts,
2000 J. Disp. RESOL. 11, 38; Martin A. Frey, Does ADR Offer Second Class Justice?, 36
TULSA L.J. 727, 744 (2001) (making the cost benefit case for mediation as preferred to
trial); Joel P. Trachtman, International Trade as a Vector in Domestic Regulatory
Reform: Discrimination,Cost-Benefit Analysis, andNegotiations, 24 FORDHAM INT'L L.J.
726, 727 (2000); but see Wendie Ellen Schneider, Contentious Business: Merchants and
the Creation of a Westernized Judiciary in Hawaii, 108 YALE L.J. 1389, 1416 (1999)
(describing cost-benefit analysis as a means of identifying the limits of alternative dispute
resolution).
118. See Matthew T. Ballenger, The Price of Justice: The Role of Cost Allocation in
the Employment Arbitration Fairness Analysis, 18 LAB. L. 485, 491-92 (2002)
(discussing cost benefit analysis of employment arbitration from the employer's point of
view).
119.

See Andrea Kupfer

Schneider, Getting Along: The Evolution of Dispute

Resolution Regimes in InternationalTrade Organizations,20 MICH. J. INT'L L. 697, 72930(1999).
120. See Mnookin, supra note 32, at 7 (discussing "failure to consummate a mutually
beneficial agreement").
121. See Michael F. Donner, Litigation Avoidance 101: Thinking Through the Use of
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adherence to appropriate standards, 122 while others see failure as a
Benchmarking and
function of unsuitable program design.' 23
comparative evaluation and assessment require a more consistent
definition.
E.

Non-Co-Opted. What Would a "Good" Court-MandatedSystem
Look Like?

On the other hand, if much criticism is levied at current mediation
programs connected to the courts, what would characterize a good
system?

126
Party
Confidentialty? 124 Pure facilitation? 125 29Evaluation?
28
127

empowerment?

Settlement?

Case diversion?

F. Linking Research to PublicPolicy: "Who Cares?"
Finally, there is the reality that the continued existence of state
sponsored dispute resolution programs requires the garnering of public
support. Public policy is driven by legislative constituencies and support
from these constituencies is achieved by demonstrating specific benefits
identifying specific
that accrue from the allocation of resources and by
30
1
withheld.
are
resources
if
benefits that will be lost
Boilerplate Provisions for Arbitration, Mediation, and Attorney Fees in Real Estate
Contracts, PROB. & PROP., May/Jun. 2003, at 19, 20 (describing "devastating" failures

(failure of the transaction) resulting from the use of inappropriate boilerplate ADR
provisions).
122. See Moffitt, supra note 115 (delineating a number of ways mediators can fail to
uphold appropriate standards).
123. See Khalil Z. Shariff, Designing Institutions To Manage Conflict: Principlesfor
the Problem Solving Organization,8 HARV. NEGOT. L. REV. 133, 168-69 (2003).
If the institutions break down because they are unable to manage the underlying
social conflicts to which they were a response, it is at least partly a failure of
the field of dispute resolution to think carefully about how best those
institutions can be designed so that conflict can be productively addressed
through joint problem solving and collaboration within the actual workings of
the institution.
Id.
124. See generally Maureen A. Weston, Confidentiality's Constitutionality: The
Incursionon JudicialPowers To Regulate Party Conduct in Court-ConnectedMediation,
8 HARV. NEGOT. L. REv. 29 (2003).

125.
126.
127.
128.

See supra note 66 and accompanying text.
Id.
See BUSH & FOLGER, supra note 68.
See Nancy Thoennes, Assessing Whether Mediation Benefits the Courts, COLO.

L., Mar. 2003, at 53; Nancy Neal Yeend, Are Mediation Settlement Rates Linked to
Advocate Competency?, NEV. L., Mar. 2003, at 16.

129. See King, supra note 51.
130. See generally James L. Gibson, Understandings of Justice: Institutional
Legitimacy, Procedural Justice, and Political Tolerance, 23 L. & Soc'Y REV. 469
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VI. Conclusions
As the work at the Symposium makes clear, a research agenda for
the dispute resolution field offers ample opportunity for diverse scholars
and practitioners to engage in a wide array of investigations. There is
much work to be done. Coordinating these efforts will require a great
degree of open-mindedness and cooperation.
We must recognize that there are various forms of dispute resolution
practice. Evaluative mediators and facilitative mediators can both have a
place at the table.13 1 There may be times when "alternative" mechanisms
of dispute resolution are inappropriate for a particular dispute and that
litigation is the proper, and preferred, means of addressing the conflict.
And as horrific as war always is, an afternoon at Gettysburg reminds us
that even armed conflict is merely another, often necessary, form of
dispute resolution.
We should reconsider some of our nemeses as possible allies. At
one time, our profession pursued the business to be had at the
courthouse, 132 but now that we are entrenched there, we are having
second thoughts. Judicial endorsement has created legitimacy and
developed a market, both inside and outside of court-annexed programs.
Although there may be elements of the alleged goal displacement
associated with court programs that we do not favor, there is at least
anecdotal evidence that participants are satisfied with their experiences
with these programs and that the courts are benefiting from increased
efficiency. Cannot the production focused court programs co-exist with
the art form of private practice? Dispute resolution professionals who
are not lawyers have an inherent suspicion of lawyers. It may be that
they believe lawyers will eventually take over and put non-lawyer
mediators out of business,' 33 although there is no evidence of this.
(1989).
131. Over dinner one evening, the facilitator of a Symposium small group posed the
question: "You are asked by a party to a dispute you are mediating to express an opinion
on the relative merits of cases presented. What do you do?" "Does the other party also
want an opinion?" I asked. "Yes." "Well, then, in some circumstances, you give it to
them," I replied. I was certain that I was going to be tarred and feathered. "That's not
mediation!" my colleagues exclaimed. Is that so? The evidence often shows that
whatever may be openly stated, virtually all mediators engage in some level of evaluative
processes. See supra note 66 and accompanying text. Len Riskin himself has recently
argued that self-determination may in fact depend on some level of evaluation. See
Leonard L. Riskin, Who Decides What? Rethinking the Grid of Mediator Orientations,
Disp. RESOL. MAG., Winter 2003, at 22, 23.
132. "Money often costs too much."
Ralph Waldo Emerson, available at
http://www.brainyquote.com (last visited June 14, 2003).
133. In fact, mediators may be putting themselves out of business. See Eric Galton,
The Preventable Death of Mediation, DIsp. RESOL. MAG., Summer 2002, at 23, 24 ("In a
sense, albeit bad for mediators, one effect of the mediation movement is that it teaches
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Rather than demonize lawyers, we should cooperate with and learn from
Indeed, lawyers have been down a 134similar path of
them.
professionalization and now, post-professionalization.
We need to work toward integrating normative and descriptive
behavioral theories of decision making to generate prescriptions for more
effective practice.135 Such cannot be accomplished with either rational
expectations models or behavioral models alone. Progress will require
both. In fact, either without the other is rendered useless.
Finally, we need to welcome evaluation and assessment as tools for
demonstrating the value of dispute resolution programs to the society at
large. It is exceedingly shortsighted to shun trends toward strategic
performance measurement and management because of the
accountability that inevitably comes hand-in-hand with measurement.
Evaluation is the means by which we justify our continued existence. To
fail to measure because the circumstances make it difficult or because
appropriate 3 6metrics are time consuming and burdensome is to invite
extinction.

Each of these objectives share an incompatibility with
defensiveness. We should practice the tolerance that we often preach as
peacemakers and welcome evaluators as well as facilitators, court
programs as well as independent programs, lawyer neutrals as well as
lawyers how to settle cases better.").
134. See Lincoln Caplan, Esq., RIP, LEGAL AFF., May/Jun. 2003, at 1 (describing the
demise of Boston law firm Hill & Barlow, founded in 1895).
The transformation of the practice [of law] was brought about by changes in
the market for legal services .... It was also accelerated by changes in the
market for lawyers. A generation ago, few lawyers got rich from the practice
of law. Today, as a result of higher hourly rates, more billable hours, and
bigger premiums paid for work in successful deals, it's common for lawyers to
[Big firms are big business, and these
make small fortunes-annually ....
days the elite bar is talking more intently about strategic mergers than civic
commitments and other expressions of principle. Law has become more an
industry than an art. Law firms, like those in other industries, have been forced
to respond aggressively to the dictates of the market to meet the needs of their
corporate clients.
Academics who study legal practice see the demands of these corporate
clients having a paradoxical effect: The market has continued to increase the
size of the mega-firms, while at the same time their clients have come to view
them as less and less important. They treat lawyers less like trusted counselors
and more like technicians-for-hire whose advice a company feels free to
disregard if it isn't what the company wants to hear. In an era of postprofessionalism, as Herbert Kritzer of the University of Wisconsin has labeled
it, lawyers are being reduced to legal processors and legal information
engineers.
Id.
135. See Jones, supra note 75.
136. See supra note I I and accompanying text.
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non-lawyer neutrals, normative theories as well as behavioral theories,
and evaluation and assessment as well as independence. It is time to
drop our guard a bit. As we fight to insure a future for our discipline, we
must be cautious
to insure that in the end we are not "killed by our own
7
13

armour."'

137.

See JAMES REASON, MANAGING THE RISKS OF ORGANIZATIONAL ACCIDENTS 41

(1997).
On a damp late October morning in 1415, a considerable force of heavily
armoured French cavalry advanced towards a small and sickly English army
made up of 5,000 lightly clad archers and around 300 men-at-arms (the French
army was at least five times this number). The mounted French knights rode
across ground bounded on either side by the thick woods. Although they had
intended to attack the flanks of the English army to avoid the well understood
threat of their longbows, the terrain caused the two wings of the attack to bunch
together in the centre of the field. When they came within range, the English
archers loosed a storm of yard-long steel-tipped arrows. Some of the French
were killed outright; but many were thrown from their disabled horses.
By the early fifteenth century, the plate armour worn by knights had almost
reached its zenith of weight and sophistication. It was proof against most
penetrating and edged weapons, but it had a fatal flaw. The armour was so
heavy that its unhorsed occupant found it difficult to get to his feet, particularly
in the confined and muddy conditions that prevailed on the battlefield of
Agincourt. Once on the ground, they lay helpless and were slaughtered by the
unencumbered English foot soldiers armed with mallets, spikes and daggers.
(Some were taken prisoner and then killed.) While the English army lost
around 100 men and boys in the battle, the French dead, mostly nobles, ran into
the many thousands.

